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But if one first borrowed the cow and only afterward borrowed the services of the owner or hired him, and the cow died, he is liable to pay the owner for the cow. This is the halakha even if the owner was working for the borrower at the time, as it is stated: “If its owner is not with him, he shall pay” (Exodus 22:13).


GEMARA: From the fact that the latter clause teaches: And afterward borrowed the cow, it may be inferred that when the first clause teaches: Borrowed its owner with it, the intention is: Literally with it, i.e., at the same moment. The Gemara asks: Can you find such a case where the owner obligates himself to serve the borrower literally with it? Given that one borrows the cow through pulling the cow and contracts the services of the owner through their verbal agreement, it emerges that if they agree to both matters at the same time, one borrows the services of the owner before he borrows the cow, which is the case mentioned in the latter clause of the mishna. What, then, is the case mentioned in the first clause?


The Gemara answers: If you wish, say that the mishna is referring to a case such as where the cow is standing in the borrower’s courtyard, which can effect acquisition of the rights to use the cow for him, so that it does not lack, i.e., there is no need for, pulling. Accordingly, both the borrowing of the owner’s services and the borrowing of his cow will take effect simultaneously upon their agreement. Alternatively, if you wish, say that the case is where the borrower says to him: You, yourself, will not be lent to me until the moment of the pulling of your cow.


§ The Gemara analyses the halakhot of the four types of bailees that were delineated in the previous chapter: We learned in a mishna there (93a): There are four types of bailees: An unpaid bailee, and the borrower, a paid bailee, and the renter.


The mishna there continues: If the item was stolen, lost, or broken, or if the animal died in any manner, the halakhot with regard to them are as follows: An unpaid bailee takes an oath over every outcome; whether the item was lost, stolen, or broken, or if the animal died, the unpaid bailee must take an oath that it happened as he described, and he is then exempt from payment. And the borrower does not take an oath, but pays for every outcome, whether it was stolen or lost, even in a circumstance beyond his control. The halakhot of a paid bailee and a renter are the same: They take an oath over an injured animal, over a captured animal, and over a dead animal, attesting that the mishaps were caused by circumstances beyond their control, and they are exempt; but they must pay for loss or theft.


The Gemara asks: From where are these matters derived? As the Sages taught in a baraita: The verses in the Torah about bailees can be divided into three passages. The first passage (Exodus 22:6–8) is stated about an unpaid bailee; the second (Exodus 22:9–12) is about a paid bailee; and the third (Exodus 22:13–14) is about a borrower.


The Gemara asks: Granted, it is clear that the third passage is about a borrower, as the verse explicitly states: “And when a man borrows from another, and it is injured or dies, if its owner is not with him, he shall pay” (Exodus 22:13). But with regard to the claim of the baraita that the first passage is about an unpaid bailee and the second is about a paid bailee, I could also say the reverse, as the verses do not state which type of bailee they are referring to.


The Gemara justifies the claim of the baraita: Clearly a paid bailee carries a more severe level of liability than an unpaid bailee. Accordingly, it stands to reason that the second passage is about a paid bailee, as it states a stringency, that the bailee is liable even in cases of theft or loss (see Exodus 22:11). The Gemara challenges this claim: On the contrary, it stands to reason that the first passage is about a paid bailee, as it states a stringency, that the bailee pays the double payment in a case where he takes a false oath stating the claim that a thief stole the item he was safeguarding (see Exodus 22:6).


The Gemara explains: Even so, being liable to pay the principal whenever one claims the deposit was stolen, without the ability to exempt oneself by taking an oath, is a greater stringency than being liable for the double payment, as that liability is only when one takes a false oath to that effect. Otherwise, he is exempt.


The Gemara adds: Know that this is so, as a borrower bears the most severe level of liability, because he is privileged. All benefit from the transaction is his, without incurring any cost to himself. And in cases of theft he pays only the principal but is never required to pay the double payment.


The Gemara questions the proof just cited: But is it true that with regard to the borrower all benefit from the transaction is his? But doesn’t the animal require food, which the borrower must provide? The Gemara answers: The halakhot of a borrower also apply when the animal is standing in a marsh, where food is freely available. The Gemara persists: But doesn’t the animal require safeguarding? The Gemara answers: The halakhot of a borrower also apply when the borrower is a city guard and does not need to do anything additional to safeguard the animal. And if you wish, say: Do not say that all benefit is his, rather say: Most of the benefit is his, and that is sufficient reason to render him liable in all circumstances. And if you wish, say that the halakhot of a borrower apply also with regard to borrowing vessels, which do not require constant care. In any event, it is clear that a borrower is uniquely privileged and accordingly bears the most severe level of liability.


§ The mishna cited previously states: The halakhot of a paid bailee and a renter are the same: They take an oath over an injured animal, over a captured animal, and over a dead animal, attesting that the mishaps were caused by circumstances beyond their control, and they are exempt; but they must pay for loss or theft.


The Gemara asks: Granted, a paid bailee is liable in the case of theft, as it is written: “If it is stolen from him, he must pay its owner” (Exodus 22:11). But in a case of loss, from where do we derive that a paid bailee is liable? The Gemara answers: As it is taught in a baraita: From the verse: “If it is stolen [ganov yigganev],” I have derived only that a paid bailee is liable if the item he is safeguarding is stolen; from where do I derive he is liable also if it is lost? The verse states: “ganov yigganev,” repeating the verb for emphasis. This teaches that he is liable in any case, i.e., for loss as well as theft.


The Gemara asks: This works out well according to the one who says: We do not say that the Torah spoke in the language of people, and so any repeated verb must serve to teach additional halakhot. But according to the one who says: We do say that the Torah spoke in the language of people, and so the use of a repeated verb is only for stylistic reasons, what can be said? From where is it derived that the bailee is liable for losing the item?


They say in the West, Eretz Yisrael: It is derived through an a fortiori inference: If in a case of theft, which is near to being a case of circumstances beyond his control, the halakha is that the bailee pays the owner the item’s value, then in a case of loss, which is near to being a case of negligence, is it not all the more so logical that he should pay?


The Gemara asks: And according to the other opinion, why is there a need for a verse to teach this halakha if it can be derived from an a fortiori inference? The Gemara answers: At times, there is a matter that can be derived through an a fortiori inference, and the verse nevertheless takes the trouble and writes it explicitly.


§ The mishna cited above states: And the borrower does not take an oath, but pays for every outcome, whether it was stolen or lost, even in a circumstance beyond his control. The Gemara asks: Granted, the bailee is liable if the animal is injured or dies, as it is written: “And if a man borrows from another and it is injured or dies…he shall pay” (Exodus 22:13). But from where do we derive the liability of a borrower when the animal is captured?


And if you would say: Let us derive it from the fact the borrower is liable if the animal was injured or dies because they are all similarly cases of circumstances beyond his control, then one could counter as follows: What is notable about a case where the animal is injured or died? It is notable in that it is the type of unavoidable accident whose possibility of occurring entered one’s mind, so it is reasonable that the borrower accepted responsibility for such mishaps. Can you say the same about being captured, which is an unavoidable accident whose possibility of occurring does not enter one’s mind?


Rather, the liability of a borrower in a case where the animal is captured is derived as follows: The cases where the animal is injured or dies are stated in the passage about a borrower, and similarly the cases where it is injured or dies are stated in the passage about a paid bailee. Just as below, i.e., in the passage in the Torah concerning a paid bailee, the case in which it is captured is included with it, as the verse there states: “If a man deliver to his neighbor a donkey, or an ox, or a sheep, or any beast, to safeguard, and it die, or be hurt, or is captured” (Exodus 22:9); so too here, with regard to a borrower, the case where it is captured is included with it.


The Gemara explains that this derivation can be refuted as follows: What is notable about a paid bailee? He is notable in that the cases in which the animal is injured or dies are mentioned in order to exempt him from liability. Can you say this is also true with regard to a borrower, where the cases are mentioned in order to teach that he is liable?


Rather, the liability of a borrower in a case where the animal is captured is derived in accordance with the statement of Rabbi Natan, as it is taught in a baraita: Rabbi Natan says: The word “or” in the phrase “injured or dies” (Exodus 22:13) serves to include the case in which the animal was captured.


The Gemara asks: But this word “or” is required in order to divide the cases, as otherwise it could enter your mind to say that the bailee is not liable unless the animal is first injured and then also dies. Therefore, the term “or” is necessary to teach us that these are two separate cases.


The Gemara comments: This works out well according to the opinion of Rabbi Yonatan, that it is obvious that the borrower is liable even if the animal died without being injured first. Consequently, “or” is unnecessary, and so it can be used for Rabbi Natan’s derivation. But according to the opinion of Rabbi Yoshiya, what is there to say? According to his opinion, it is necessary for the Torah to state “or” in this case, to teach that the borrower is liable even if the animal dies without being injured first, and so it cannot be used for a derivation.


The Gemara explains: As it is taught in a baraita: From the verse: “A man who curses his father and his mother shall die” (Leviticus 20:9), I have derived only that one is liable if he curses both his father and his mother. From where do I derive that if one curses his father but not his mother, or his mother but not his father, that he is liable? The continuation of the verse states: “His father and his mother he has cursed, his blood is upon him.” In the first part of the verse, the word “curses” is in proximity to “his father,” and in the last part of the verse, it is in proximity to “his mother.” This teaches that the verse is referring to both a case where he cursed only his father and a case where he cursed only his mother; this is the statement of Rabbi Yoshiya.


Rabbi Yonatan says: There is no need for this derivation, because the phrase “his father and his mother” indicates that one is liable if he curses both of them together, and it also indicates that he is liable if he curses either one of them on their own,
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