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is exclusive of the expense of processing the olives to produce oil.


§ The mishna teaches: In the event that a river swept away one’s olive trees and deposited them in the field of another, and they took root there and yielded olives, then the olives are divided between the owner of the trees and the owner of the field. Ulla says that Reish Lakish says: They taught this only about a case where the olive trees were uprooted and relocated together with their clods of earth in which they grew; and the ruling is with regard to olives that grew after three years since the trees took root in the new field. After three years there is no longer any prohibition of orla (see Leviticus 19:23) on the olives even if one presumes that the olives were nourished from the field owner’s land.


But during the first three years after the trees took root in the new field, everything that grows is the property of the owner of the olive trees, as he can say to the owner of the field: Even if you had planted the trees yourself at the time that they took root in your field, would you have eaten the olives during the first three years? If you claim that the nourishment from your land yielded the olives, the olives will be prohibited as orla. The only reason for them to be permitted is if it is assumed that they were nourished only from the clods of earth in which they were initially planted over three years ago, in which case they should belong entirely to me, as the owner of both the trees and the clods.


The Gemara asks: But let the owner of the field say to him: If I had uprooted your trees from my field and instead planted my own trees, then after three years I could have consumed all of the olives yielded by them. Now that I let your trees remain and so you have a right to consume half with me, in return I should be entitled to half the yield during the first three years as well.


The Gemara suggests another interpretation: Rather, when Ravin came from Eretz Yisrael to Babylonia he said in the name of Reish Lakish: They taught this only about a case where the olive trees were uprooted and relocated together with their clods of earth in which they grew, and the ruling is with regard to olives that grew during the first three years since the trees took root in the new field. But after the first three years, everything that grows is the property of the owner of the land, as he can say to the owner of the trees: If I had uprooted your trees from my field and instead planted my own trees, then after three years, could I not have consumed all of the olives produced by them?


The Gemara asks: But let the owner of the trees say to him: Even if you had planted trees yourself at the time my trees took root in your field, then during the first three years you would not have consumed their fruit at all. How, then, can you come now and claim you are entitled to consume half of the olives together with me during those first three years? The Gemara answers: He has a right to demand half of the olives due to the fact that the owner of the field can say to the owner of the trees: If I had uprooted your trees from my field and instead planted my own trees, they would be slender plants that do not cast heavy shadows, and I would have planted chard [silka] and vegetables underneath the trees and made a significant profit. Since, instead, I let your trees remain, in return I should be entitled to half of the fruit during the first three years.


§ The Sages taught in a baraita: If the other one, the owner of the trees, said: I am uprooting and taking my olive trees back, the court does not listen to him. What is the reason? Rabbi Yoḥanan said: Due to the desire to promote the settling of Eretz Yisrael, it is inappropriate to uproot trees. Upon hearing this ruling, Rabbi Yirmeya said: For rulings such as this, it is necessary to have a great Sage explain it, as that reason is not self-evident.


We learned in a mishna there (Demai 6:2): Rabbi Yehuda says that one who receives a field of his ancestors from a gentile under a sharecropping agreement, i.e., he is granted the right to cultivate the land and keep its produce in return for giving a portion of the produce to the gentile owner, must first tithe the produce grown in that field and only then give the gentile his portion from among the tithed produce.


Initially, when the Sages studied this mishna, they assumed the following interpretation: What is the meaning of: A field of his ancestors? It is a reference to any field in Eretz Yisrael. And why did they call it: A field of his ancestors? Because it is a field of his forefathers, Abraham, Isaac, and Jacob.


According to this interpretation, the mishna is referring to a field which was legitimately acquired by the gentile and to which the Jew has no claim. The Gemara explains why the Jewish sharecropper is required to tithe the produce he will give the landowner: And the reason the sharecropper tithes that produce is that the tanna holds that a gentile’s acquisition of land in Eretz Yisrael does not abrogate its sanctity with regard to separating tithes from its produce.


And Rabbi Yehuda also holds that the obligation of one who receives a field of his ancestors, i.e., a sharecropper, to pay the landowner is like that of a tenant farmer, i.e., just as a tenant farmer, whether the field produces a crop or whether it does not produce a crop, is required to procure produce from somewhere, tithe it, and then give it to the landowner, as he is like one paying his debt, so too, one who receives, i.e., a sharecropper, is also like one paying his debt, and he must consequently first tithe the produce and then give it to the landowner. Since his obligation to the landowner is regarded as a debt, apparently before the produce is given to the landowner, it belongs to the tenant farmer or sharecropper, who is therefore required to tithe it.


Rav Kahana said to Rav Pappi, and some say that he said it to Rav Zevid: But this explanation is challenged by that which is taught in a baraita: Rabbi Yehuda says that one who receives a field of his ancestors under a sharecropping agreement, from a gentile oppressor who seized it, first tithes produce and then gives the gentile his portion. According to the Sages’ initial understanding, why does the baraita specifically refer to an oppressor who stole the land? Even if the gentile was not an oppressor, the ruling of the baraita would also apply.


Rather, the tanna of the mishna holds that a gentile’s acquisition of land in Eretz Yisrael abrogates its sanctity with regard to separating tithes from its produce, and he also holds that the obligation of one who receives, i.e., a sharecropper, to pay the landowner is not like that of a tenant farmer. Since under the sharecropping arrangement the landowner retains a percentage stake in the yield, when the sharecropper provides the landowner with a portion of the produce, he is not considered to be paying a debt to him, but simply to be providing the landowner with the latter’s own produce. Therefore, fundamentally the sharecropper should not have to tithe the produce before giving it to the landowner. The requirement to do so is a fine the Sages imposed upon him, as the Gemara will explain.


And, according to this explanation, what is the meaning of: A field of his ancestors? It is referring to a field that belonged to his actual ancestors, of whom he is their heir, and it was then seized by a gentile. And it is only him whom the Sages penalized and required to take tithes from produce before giving it to the gentile oppressor, as, since the land is dear to him, he will more readily go and receive it in a sharecropping arrangement from the gentile, despite the Sages’ requirement. But with regard to another person of the world at large, the Sages did not penalize him, as no one else would be willing to receive the land under such disadvantageous terms.


This explains why the Sages limited the fine to a person who has an ancestral claim to the field, but what is the reason that the Sages penalized him? Rabbi Yoḥanan says: It was in order to encourage him to purchase the field, so that it will be clearly in his possession. The disadvantageous conditions will make it preferable for him to purchase the land outright from the gentile instead of entering into a sharecropping arrangement with him.


Upon hearing this ruling, Rabbi Yirmeya said: For rulings such as this, it is necessary to have a great Sage to explain it.


§ An amoraic dispute was stated with regard to one who entered another’s field and planted trees in it without the permission of the owner of the field. Since the owner of the field profits from the planter’s actions, he is required to pay him. Rav says: The court appraises both the expenses for the one who planted the trees and the value of the improvements and the planter is at a disadvantage, i.e., the owner of the field pays the lesser of the two amounts. And Shmuel says: The court estimates how much a person would be willing to give for someone to plant trees in this field, and that is how much the owner of the field must pay.


Rav Pappa said: And Rav and Shmuel do not disagree. Here, Shmuel’s ruling is with regard to a field that is designated for planting, while there, Rav’s ruling is with regard to a field that is not designated for planting.


The Gemara notes: And this ruling of Rav was not stated explicitly; rather, it was stated implicitly. As there was a certain person who came before Rav after someone had planted trees in that person’s field. Rav said to him: Go and have the court appraise both the expenses for the one who planted the trees and the value of the improvements. The owner of the field said to him: I do not want these trees; why should I pay for them? Rav said to him: Go and have the court appraise both the expenses for the one who planted the trees and the value of the improvements, and he is at a disadvantage, i.e., you are obligated to pay him only the lesser of the two amounts. The owner of the field again said to him: I do not want these trees; why should I pay for them? Rav did not persist with his ruling, indicating that he conceded that the owner of the field was not obligated to pay.


Eventually, Rav saw that the owner of the field had fenced in the field and was safeguarding the trees. Rav said to him: By doing so you have demonstrated your opinion that having those trees in your field is satisfactory to you. Therefore, I rule that you should go and have the court appraise both the expenses for the one who planted the trees and the value of the improvements, and he has the advantage, i.e., you are obligated to pay him the greater of the two amounts.


§ An amoraic dispute was stated with regard to one who entered another’s ruin and built it up using his own materials but without the landowner’s permission, and then later, the builder said to the landowner: I will dismantle the structure and take my timber and my stones back. Rav Naḥman says: The court listens to him and he is allowed to do so. Rav Sheshet says: The court does not listen to him and he is not allowed to do so.


The Gemara raises an objection to Rav Naḥman’s ruling from a baraita (Tosefta, Bava Kamma 10:6) about the same case: Rabban Shimon ben Gamliel says: Beit Shammai say that the court listens to him, and Beit Hillel say that the court does not listen to him. The Gemara explains the difficulty posed: Shall we say that Rav Naḥman said his ruling in accordance with the opinion of Beit Shammai? That is untenable, as this is not listed as one of the specific exceptions to the principle that the halakha is always in accordance with the opinion of Beit Hillel.


The Gemara answers: Rav Naḥman states his opinion in accordance with the opinion of that tanna, i.e., Rabbi Shimon ben Elazar, as it is taught in a baraita: According to both Beit Hillel and Beit Shammai, the court listens to him; this is the statement of Rabbi Shimon ben Elazar. Rabban Shimon ben Gamliel says: Beit Shammai say that the court listens to him, and Beit Hillel say that the court does not listen to him.


The Gemara inquires: What halakhic conclusion was reached about this matter? Rabbi Ya’akov said that Rabbi Yoḥanan said:
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